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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order (App. 12-13) of the 
United States District Court for the District of Columbia 
denying appellant’s motion to revive and extend the life 
of a judgment entered in her favor on October 12, 1934, 
(App. 1) and affirmed by this Court on July 29, 1935, in 
Pilson v. Salvoni, 65 App. D. C. 55, 79 Fed. (2) 411. 

The judgment having been entered on October 12, 1934, 
and no supersedeas having been filed, execution could have 
issued thereon at any time after that date, and twelve years 
thereafter, to wit, on October 12, 1946, it would have ex¬ 
pired by limitation by virtue of Sections 101-102, Title 15, 
D. C. Code (1940), unless the operation of the statute was 
tolled or suspended which is appellant’s contention. 
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The jurisdiction of this court to review the decision of 
the court below denying appellant’s motion to revive and 
extend the judgment is under Section 101, Title 17, D. C. 
Code (1940). 


STATEMENT OF THE CASE 

The sole question on this appeal is whether the lower 
court erred in refusing to allow appellant’s motion to re¬ 
vive and extend the judgment entered in her favor on 
October 12 1934. 

The original cause of action was to recover accumulated 
arrears of alimony under a Maryland divorce decree. Judg¬ 
ment was entered in favor of the plaintiff in the United 
States District Court for the District of Columbia on 
October 12, 1934, for the principal sum of $9,150.00 with 
interest and costs. (App. 1). The defendant appealed to 
this Court and the judgment was sustained on July 29,1935, 
65 App. D. C. 55, 79 Fed. (2) 411. 

On December 4, 1942, an attachment and garnishment 
was issued by attorneys for the judgment creditor in an 
effort to satisfy the judgment (R. 6). The garnishee filed 
an answer denying it was indebted to the defendant or had 
any goods, chattels or credits belonging to the defendant 
(R. 7). The attorneys for the judgment creditor moved for 
oral examination of the garnishee (App. 2) to which mo¬ 
tion the defendant filed objections (App. 3) on the follow¬ 
ing grounds, among others: 

“(2) The plaintiff is presently residing in the Kingdom 
of Italy and under the control of an alien enemy country 
with which country a state of War exists with the United 
States. 

“ (3) The payment of any money by the garnishee is pro¬ 
hibited under the authority of the * Trading with Enemy 
Act’, the orders of the Alien Property Custodian made in 
pursuance thereof, and of Executive Order 9095.” 
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The foregoing objections were supported by two affi¬ 
davits of the defendant certifying in part that: 

“* • # Defendant states on information and belief 
that the plaintiff is not a citizen of the United States 
but has taken out Italian citizenship; • • • that there 
is extreme doubt that the plaintiff is alive as she was 
operated upon for a malignant growth some (3) years 
ago; that in any event, defendant well known that she 
has not been able to communicate with persons in the 
United States since the declaration of War between 
the two countries and that she has not authorized any 
attorney to file the present Motion, and defendant be¬ 
lieves that the said Motion now filed is without any 
authorization by the said plaintiff.” (App. 4-5). 

In defendant’s supplemental affidavit he certified that 
based upon investigation he made with the State Depart¬ 
ment, he ascertained: 

“• * * that plaintiff is presently traveling in Italy 
with an Italian passport, and that whereas she has 
been recognized as an American citizen, it was her duty 
each (5) years to return to the United States and de¬ 
clare her intention of continuing her United States 
citizenship, and that this the plaintiff has not done.” 
(App. 5). 

On April 19,1943, the District Court of the United States 
for the District of Columbia, by Chief Justice Eicher, with¬ 
out written opinion, allowed the motion for oral examina¬ 
tion of the garnishee (App. 6). 

On October 9,1944, both the defendant and the garnishee 
filed a motion to quash the writ of attachment on grounds 
other than the citizenship or residence of the plaintiff 
(R. 16) which was overruled in a memorandum opinion 
(R. 17-20). 

The attachment and garnishment proceedings subse¬ 
quently came on for trial on the traverse to the answer 
of the garnishee, and resulted in a directed verdict in favor 
of the defendant and garnishee solely on the ground that 




4 


there was no evidence from which the jury could find that 
the garnishee was indebted to the defendant. (App. 6-7). 

On September 22, 1948, appellant through her present 
counsel filed a motion to revive and extend the life of the 
judgment on the ground that the period of limitation under 
Sections 101-102, Title 15, D. C. Code (1940), was suspended 
from December 11, 1941, to September 15, 1947, the time 
during which the United States was at war with Italy 
(App. 8). The motion was supported by an affidavit of 
appellant certifying that she went to Italy in August, 1937, 
and had remained there ever since (App. 9). Appellant’s 
contention is that during the war her right to maintain 
any action in the United States, including her right to 
legally enforce the judgment in question, was suspended. 
If this contention be correct the judgment in question is 
good and enforceable until July 16, 1952. 1 

The lower court denied appellant’s motion to revive and 
extend the judgment on the theory that the question of 
the suspension of the judgment because of the war had 
previously been determined by another judge favorable to 
the right of the plaintiff to proceed notwithstanding her 
residence in a country which was at war with the United 
States; that he was bound by the decision of the other 
judge which settled the law of the case; and further that 
there was no showing on the part of the appellant which 
would relieve her from the effect of the determination 
made at her instance. (App. 10-12). 

STATUTES, TREATIES AND RULES INVOLVED 

Sec. 101, Title 15, D. C. Code (1940): 

“Every final judgment at common law and every final 
decree in equity for the payment of money rendered 

1 From October 12, 1934, to December 11, 1941, when the judgment 
was enforceable, the elapsed time is 7 years, 1 month, 29 days. This 
left 4 years, 10 months, 1 day, as the remaining life of die judgment. 
Running this period from September 15, 1947, when the judgment again 
became enforceable, would carry it to July 16, 1952, before it would 
expire. 
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in the District Court of the United States for the 
District of Columbia • • • shall be good and enforce¬ 
able, by an execution issued thereon, for the period of 
twelve years only from the date when an execution 
might first be issued thereon, or from the date of the 
last revival thereof under scire facias, except as pro¬ 
vided in section 15-102; but the time during which the 
judgment creditor is stayed by agreement in writing 
filed in the cause or injunction, or other order, or by 
the operation of an appeal from enforcing the judg¬ 
ment is not to be computed as part of said period of 
twelve years.” 

Sec. 102, Title 15, D. C. Code (1940): 

“At the expiration of said period of twelve years the 
said judgment or decree shall cease to have any opera¬ 
tion or effect, and no action shall be brought on the 
same nor any scire facias or execution issued on the 
same thereafter; but this provision shall in no wise 
affect any proceeding that may be then pending for 
the enforcement of the said judgment or decree.” 

Sec. 107, Title 15, D. C. Code (1940): 

“Scire facias. If during the period of twelve years 
from the rendition of the judgment or decree, or'from 
judgment upon a scire facias thereon, the creditor 
shall cause a scire facias to be issued upon the judg¬ 
ment or decree and a fiat shall be issued thereupon, 
the effect of such fiat shall be to extend the effect and 
operation of said judgment or decree with the lien 
thereby created and all the remedies for the enforce¬ 
ment of the same for the period of twelve years from 
the date of such fiat.” 

Sec. 101, Title 17, D. C. Code (1940): 

Act of October 6, 1917 (Trading with the Enemy Act), 

c. 106, 40 Stat. 411, as amended; 50 U. S. C. App. 

Treatv of Peace between the United States and Italy (61 

Stat.,'Par. 12, 1754). 
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Buie 81 (b) F. R. C. P.: 

“The writs of scire facias and mandamns are abol¬ 
ished. Relief heretofore available by mandamus or 
scire facias may be obtained by appropriate action or 
by appropriate motion nnder the practice prescribed 
in these rules.’* 

Local Rule 30 (a): 

“A judgment may be revived against a judgment 
debtor on motion served with a notice of hearing by 
the Marshal or a person specially appointed to make 
service.” 

STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY 

1. The Court erred in denying plaintiff’s motion to re¬ 
vive and extend the life of the judgment. 

2. The Court erred in holding that the order of April 
19, 1943, allowing a motion for oral examination of a 
garnishee, settled the law of the case and is binding on 
the Court. 

3. The Court erred in failing to rule that the twelve 
year statute of limitations on the judgment was suspended 
between December 11, 1941 and September 15, 1947, the 
period of war between the United States and Italy, when 
the judgment creditor (appellant) was in Italy. 

SUMMARY OF ARGUMENT 

! 

On October 12, 1934, appellant obtained a judgment 
against appellee which was sustained by this Court. The 
judgment being unsatisfied, on September 22,1948, she filed 
a motion to revive and extend it. Although this motion 
was filed more than twelve years after the original entry 
of the judgment, the appellant contends it was timely be¬ 
cause the twelve year life of the judgment was extended 
by suspension of the statute of limitations from December 
11, 1941, to September 15, 1947, when the United States 
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was at war with Italy and appellant was an ‘ 1 enemy ’ ’ of 
the United States. 

Appellant’s position is that she had no standing in Court 
during the war because she was a resident of an 1 ‘enemy” 
country and whatever action her attorneys took in an effort 
to satisfy the judgment during the war was without any 
authority from her, and without her knowledge, and can¬ 
not have the effect of estopping her from taking the posi¬ 
tion that the statute of limitations was suspended during 
the war. 

The statute of limitations was either suspended, or not, 
on account of the war and appellant’s residence in Italy. 
If suspended, no matter what action was taken or allowed 
in the interim, it could not set it to running again until 
the obstacle (i.e., the war and appellant’s residence in an 
enemy country) was removed. 

Appellant also takes the position that the error of another 
judge of the same court in permitting attorneys apparently 
acting for her to prosecute garnishment proceedings in an 
effort to satisfy the judgment during the war, did not 
establish any “law of the case” which is binding on the 
lower court or on this court on the question at bar. 

ARGUMENT 

1. During the period of the war when she was a resident 
of Italy, an “enemy” country, appellant had no right to 
take any action in the courts of the United States and the 
statute of limitations on the judgment in question was 
suspended. 

The United States and Italy were at war from December 
11,1941, to September 15,1947, a period of five years, nine 
months and four days. The war was declared on December 
11,1941 2 and was terminated by proclamation of the Presi¬ 
dent on September 15,1947. 8 

*55 Stat. 797; 50 U. S. C. App. 

•Treaties and Other International Act Series 1648 (TIAS 1648), p. 509: 
61 Stat. (Part 2) 1754. p ’ 
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During the entire period of the war the appellant was in 
Italy as evidenced by her nncontradicted affidavit which 
was attached to the motion to revive and extend the judg¬ 
ment. (App. 9). 

The general rule that war suspends statutes of limitation 
as between citizens and residents of the countries at war 
is founded on the law of nations and is well established. 
34 Am. Jur. sec. 243, Title “Limitation of Actions.” 

In 1868, in the case of Hanger v. Abbott, 6 Wall. 532, 
the Supreme Court, in holding that statutes of limitation 
are suspended between subjects or citizens of enemy coun¬ 
tries, said: 

“We suspend the right of the enemy, says Mr. 
Chittv, to the debts which our traders owe to him; but 
we do not annul the right. We preclude him during 
war from suing to recover his due, for we are not to 
send treasure abroad for the direct supply of our ene¬ 
mies in their attempt to destroy us, but with the return 
of peace we return the right and the remedy. • • • 

“Total inability on the part of an enemy creditor to 
sustain any contract in the tribunals of the other bel¬ 
ligerent exists during war, but the restoration of peace 
removes the disability, and opens the doors of the 
courts. Absolute suspension of the right, and prohibi¬ 
tion to exercise it, exist during war by the law of 
nations, and if so, then it is clear that peace cannot 
bring with it the remedy if the war is of much dura¬ 
tion, unless it also be held that the operation of the 
Statute of Limitations is also suspended during the 
period the creditor is prohibited, by the existence of 
the war and the law of nations, from enforcing his 
claim. Neither laches nor fraud can be imputed in 
such a case, and none of the reasons on which the 
statute is founded can possibly apply, as the disability 
to sue becomes absolute by the declaration of war, and 
is a conclusion of law.” 

In Levy v. Stewart, 11 Wall. 244, a suit brought on 
promissory notes more than seven years after their ma- 
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turity which involved the question whether the Louisiana 
statute of limitations was suspended during the Civil War, 
the Supreme Court re-stated the general rule, as follows: 

“* * * Where a debt has not been confiscated during 
war, the rule is now universally acknowledged that the 
right to sue revives when peace is restored, and the 
rule is that the restoration of peace returns to the 
creditor both the remedy and the right, which neces¬ 
sarily implies that the law of limitation was suspended 
during the same period.” 

In Semmes v. City Fire Insurance Co., 13 Wall. 158, the 
court said: 

“• • # the law imposes the limitation and the law 
imposes the disability. It is nothing, therefore, but a 
necessary legal logic that the one period should be 
taken from the other. If the law did not, by a neces¬ 
sary implication, take this time out of that prescribed 
by the statute, one of two things would happen: either 
the plaintiff would lose his right of suit by a judicial 
construction of law which deprived him of the right to 
sue yet permitted the statute to run until it became a 
complete bar, or else, holding the statute under the cir¬ 
cumstances to be no bar, the defendant would be left, 
after the war was over, without the protection of any 
limitation whatever. It was, therefore, necessary to 
adopt the time provided.by the statute as limiting the 
right to sue and deduct from that time the period of 
disability.” 

In Ross v. Jones, Brown & Co 22 Wall. 576, the court 
said: 


“War, when duly declared or recognized as such by 
the war making power, imports a prohibition to the 
subjects or citizens of all commercial intercourse and 
all correspondence with citizens or persons domiciled 
in the enemy country. Total inability, therefore, on 
the part of an enemy creditor to sustain any contract 
in the tribunals of the other belligerent, exists by the 
law of nations during the continuance of the war, but 


10 


the restoration of peace removes the disability and 
opens the doors of the courts.” 

In Borovitz v. American Hard Rubber Co. y 287 Fed. 368, 
the question of the effect of the war on the Ohio wrongful 
death statute was involved. Plaintiff’s decedent was killed 
on June 28, 1917, while employed by defendant. His bene¬ 
ficiaries were his widow and two infant children who were 
residing in Austria-Hungary. No administrator was ap¬ 
pointed to qualify until peace was declared and the action 
for wrongful death was brought by a personal representa¬ 
tive on October 25,1922. A proclamation of peace between 
the United States and Austria-Hungary was issued No¬ 
vember 17, 1921. The Ohio statute placed a two year limi¬ 
tation on actions for wrongful death. The defendant de¬ 
murred on the ground that the action was barred by the 
statute, claiming that the rule that the statute of limitations 
does not run against enemies during the war was based only 
on ordinary commercial transactions and merely barred the 
remedy and not the right, and that the right to bring the 
action under the Ohio Statute was not only given to the 
widow or next of kin but to a personal representative and 
that the personal representative was not during the war 
an alien who might not have sued. The Court in holding 
that the defendant’s contention could not be sustained said: 

“• * * In my opinion, the alienage and disabilities 
of the beneficiaries suspended the running of the 
statute, even in a case of this character, during the 
war period, and that the usual rule requires an excep¬ 
tion to be read into” • • • (Statute of Limitations) 
“and excluding from computation the period of the 
war. * * •” 

Effect of the Trading With the Enemy Act 

Section 2 (a) of the Trading with the Enemy Act, 40 
Stat. 411, 50 U. S. C. App., defines “enemy” as follows: 
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“(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the ter¬ 
ritory (including that occupied by the military and 
naval forces) of any nation with which the United 
States is at war, or resident outside the United States 
and doing business within such territory # # V’ 

The appellant during the entire period of the war with 
Italy was residing in Italy and therefore was an “enemy” 
of the United States. 

The act also expressly provides, in Section 7 (b): 

“• • • Nothing in this Act shall be deemed to au¬ 
thorize the prosecution of any suit or action at law or 
in equity in any court within the United States by an 
enemy or ally of enemy prior to the end of the 
war, • # 

and in Section 8 (c): 

“• • • Provided, however, That nothing herein con¬ 
tained shall be construed to prevent the suspension of 
the running of the statute of limitations in all other 
cases where such suspension would occur under exist¬ 
ing law.” 

In Chemacid S. A. v. Ferrotar Corporation, 51 F. Supp. 
756, it was held that the Trading with the Enemy Act did 
not expressly prohibit the institution of an action, and a 
Belgian corporation which had established a domicile in 
New York was permitted to maintain an action on the 
ground that the United States Government had recognized 
the Belgian Government in exile and the corporation al¬ 
though an alien was not an “enemy.” At the same time 
the court re-stated the general rule: 

“It is well settled that an enemy may not prosecute 
an action in our courts. Ex parte Colonna, 314 U. S. 
510, 62 S. Ct. 373, 86 L. Ed. 379; Rothbarth v. Herzfeld, 
179 App. Div. 865,167 N. Y. S. 199, affirmed 223 N. Y. 
578, 119 N. E. 1075. In like manner, the privilege of 
suing in our courts is withheld from a corporation 
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domiciled in territory occupied by the enemy, since it 
is also deemed an enemy. Drewry v. Onassis, 266 App. 
Div. 292, 42 N. Y. S. 2d 74.” 

The Treaty op Peace With Italy 

The Treaty of Peace with Italy, proclaimed by the Presi¬ 
dent as effective on September 15,1947 (TIAS 1648, p. 232; 
61 Stat. Part 2) expressly provides, in Annex XVI on Con¬ 
tracts, Prescription and Negotiable Instruments, as follows: 

“1. All periods of prescription or limitation of right 
of action or of the right to take conservatory measures 
in respect of relations affecting persons or property, 
involving United Nations nationals and Italian nation¬ 
als who, by reason of the state of war, were unable to 
take judicial action or to comply with the formalities 
necessary to safeguard their rights, irrespective of 
whether these periods commenced before or after the 
outbreak of war, shall be regarded as having been 
suspended, for the duration of the war, in Italian ter¬ 
ritory on the one hand, and on the other hand in the 
territory of those United Nations which grant to Italy, 
on a reciprocal basis, the benefit of the provisions of 
this paragraph. These periods shall begin to run again 
on the coming into force of the present Treaty. The 
provisions of this paragraph shall be applicable in 
regard to the periods fixed for the presentation of 
interest or dividend coupons or for the presentation 
for payment of securities drawn for repayment or re¬ 
payable on any other ground.” 

2. The ruling made by the court below on April 19, 1943, 
permitting the prosecution of garnishment proceedings 
was an erroneous interlocutory ruling which is not binding 
on the lower court or on this court on the appellant’s mo¬ 
tion to revive and extend the judgment. 

Judge Morris denied the motion to revive and extend the 
life of the judgment on the theory that because the at¬ 
torneys for the judgment creditor (appellant) had prevailed 
upon the court through the late Chief Justice Eicher to 
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permit the prosecution of garnishment proceedings during 
the war, notwithstanding her residence in Italy, he was— 

“• • * bound by the decision which settles the law 
of this case.” 

and went on to say: 

“• * * It is not necessary here to determine that 
there are no circumstances under which the determina¬ 
tion of the law of this case, as heretofore made, would 
not now be binding upon the plaintiff. It suffices here 
to say that no showing has been made which would 
relieve the plaintiff from the effect of such determina¬ 
tion made at her instance.” 

We contend that the ruling of the late Chief Justice 
Eicher which permitted the prosecution of the garnishment 
proceedings was an erroneous interlocutory order contrary 
to established law; that it did not establish the law of the 
case and was not binding on Judge Morris; and that Judge 
Morris’ erroneous assumption and ruling that he was 
bound by it should be corrected by this court. 

The rule that one judge should not overrule the decision 
of another judge except for cogent reasons is not applica¬ 
ble where the previous ruling was wrong and was merely 
an interlocutory ruling which did not finally determine or 
adjudicate the rights of the parties. 

In Schaffran v. Mt. Vernon-Woodberry Mills, 70 F. (2d) 
963, the Court said: 

“Preliminarily to the real issue, we hold against the 
contention of the plaintiff-appellee that the denial of 
the first judge to strike the complaint was res judicata 
or became the law of the case and is not reviewable on 
this appeal, and in consequence the meritorious ques¬ 
tion—that of construing the contract—is not before 
the court. Clearly, the order of the judge was not a 
final judgment and therefore was not appealable. Hi s 
refusal to strike, instead of being a final judgment, 
was merely an interlocutory order signifying that the 
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case, as made in the complaint, should go to trial and 
there be decided on the evidence which would, of 
course, include the contract and might also include the 
circumstances under which it was entered into, (citing) 

• • • We are therefore constrained to hold that the 
order of the first judge, refusing to strike the com¬ 
plaint, was not res judicata; and that his interpreta¬ 
tion of the contract did not become the law of the case. 
We also hold, under New Jersey law as well as under 
federal law, that although an appeal will not lie di¬ 
rectly from an interlocutory order (unless expressly 
permitted by statute), such an order is reviewable as 
a part of the proceedings on appeal from the final 
judgment, if not involving a matter of discretion, (cit¬ 
ing) An opposite practice would produce the odd situ¬ 
ation of a court sustaining, on appeal, an obviously 
bad final judgment because ruled by an unappealable 
bad interlocutory order. The trial judge was free to 
construe the contract and decide the case without hin¬ 
drance by the previous order. 

In Plattner Implement Co. v. International Harvester 
Co., 133 F. 376, the Circuit Court of Appeals, 8th Circuit, 
referred to the rule announced in Shreve v. Cheesman, 69 
F. 785, 16 CCA 413: 

“that the various judges who sit in the same court 
should not attempt to overrule the decisions of each 
other, especially upon the questions involving rules of 
property or practice, except for the most cogent 
reasons’ ’ 

and said: 

“The rule, however, prevails only among judges of 
co-ordinate jurisdiction. It has no application in an 
appellate court, whose duty it is to review the decisions 
of the questions of law which were rendered by the 
inferior courts, and to decide them according to the 
law and the facts. Most, Foos & Co. v. Stover Mfg. Co., 
177 U. S. 485, 490, 20 Sup. Ct. 708, 44 L. Ed. 856. Nor 
does this rule deprive the party aggrieved of his 
right to review a wrong ruling because it is a repeti- 
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tion by a judge of co-ordinate jurisdiction of a previ¬ 
ous erroneous decision of another judge in the same 
case. The effect of the rule in such a case is to leave 
the litigants in exactly the same situation in which they 
would have been if the judge who rendered the first 
decision had also made the rulings which followed it. 
In the case at bar its effect is to leave the plaintiff 
in error the same right to review and reverse the rul¬ 
ings of the judge who tried the case that it would 
have had if the action had been tried, and if those rul¬ 
ings had been made by the judge who sustained the 
demurrer to the answer. The ruling which excluded the 
evidence of the liens claimed by the Plattner Company 
was erroneous and prejudicial. It was subject to ob¬ 
jection, exception, and review, and it necessitates 
another trial of the case.” 

And if a final judgment is based on a previous erroneous 
ruling this court still has jurisdiction to reverse the erro¬ 
neous ruling of the earlier judge where the ruling could not 
be reviewed on appeal because it was in favor of the 
appellant. 

Potts v. Village of Haverstraw, 93 F. (2d) 506: 

“A good deal has been said about the ‘law of the 
case’, as concluding the judge who dismissed the com¬ 
plaint. When the plaintiff moved for leave to amend, 
the judge who granted the motion said in his opinion 
that the action was barred unless the cause of action 
in quantum meruit ‘related back to the original com¬ 
plaint \ which he thought it did not. The second judge 
felt himself bound by this. It is of course essential 
to any orderly conduct of an action or suit, that, at 
least unless upon the most extreme provocation, a 
second judge shall not vacate any order to an earlier 
judge. Commercial Union of America v. Anglo-South 
American Bank, 10 F. 2d 937 (C. C. A. 2). But that 
doctrine does not extend to every reason given by the 
first judge for what he did; and it is apparent on 
reflection that that could not be true, as the case at 
bar well illustrates. We cannot reverse the judgment 
dismissing the action, unless the judge who entered it 
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committed some error. But if he was bound to follow 
what the earlier judge said, he committed no error, 
and we could reverse the judgment only in case the 
action of the earlier judge were also before us. Earlier 
orders, judgments and decrees will indeed be reviewed 
upon appeal from a final judgment. Fitzpatrick v. 
Flannagan, 106 U. S. 648, 660, 1 S. Ct. 369, 27 L. Ed. 
211; Bauserman v. Blunt, 147 U. S. 647, 652, 13 S. Ct. 
466, 37 L. Ed. 316; Singer Seioing Machine Co. of N. J. 
v. Benedict, 179 F. 628 (C. C. A. 8); United Copper 
Securties v. Amalgamated Copper Co., 232 F. 574 
(C. C. A. 2); King v. Hiawatha Silk Mills, 296 F. 907 
(C. C. A. 2). But the plaintiff could not secure a modi¬ 
fication of what the earlier judge said in granting leave 
to amend; and he could not review his order because 
it was in his favor. The consequence of such reason¬ 
ing would be that the final judgment must stand, al¬ 
though it was based upon an erroneous ruling, because 
that ruling cannot be reviewed. Obviously, that is an 
absurd result; yet it can be avoided only in case it 
was not the duty of the second judge to follow the 
opinion of the earlier judge. He was under no such 
duty, his duty was merely not to nullify any preceding 
order in the case; and if he had denied the motion to 
dismiss, he would not have impaired the effect of the 
order granting leave to amend.” 

CONCLUSION 

Appellant submits (1) that during the period of the war 
when appellant was a resident of Italy, an “enemy” coun¬ 
try, the statute of limitations on the judgment in question 
was suspended; (2) that by reason of the suspension the 
judgment will not expire until July 16,1952, and appellant’s 
motion to revive and extend it was timely; (3) that the 
previous ruling of the late Chief Justice Eicher which per¬ 
mitted the prosecution of garnishment proceedings during 
the period of the war was an erroneous interlocutory rul¬ 
ing, did not establish the law of the case, and was not 
binding on the court below on appellant’s motion to revive 
and extend the judgment; (4) that the ruling of the court 
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below denying appellant’s motion to revive and extend the 
judgment should be reversed and the case remanded with 
directions to grant the motion. 

Respectfully submitted, 

Matthias Mahorneb, Jr. 
Lawrence Cake 
717 National Press Building 
Attorneys for Appellant 






APPENDIX 









1 


JOINT APPENDIX 

1 In the Supreme Court of the District 

of Columbia 

Friday, October 12, 1934. 

Sessions resumed pursuant to adjournments. 

Hon. Jesse C. Adkins, Peyton Gordon, F. Dickinson 
Letts and Daniel W. O’Donoghue, Justices, presiding. 


At Law No. 83,691 

Marjorie Pilson Salvoni, formerly known as 
Marjorie Savin Pilson, Plaintiff, 


vs. 

Edwin H. Pilson, Defendant. 

Comes now the defendant by bis attorney of record and 
elects to stand upon bis amended first plea filed herein, and 
it appearing to the Court that a demurrer to said amended 
first plea was sustained upon the 3rd day of October, 1934, 
judgment is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Nine Thousand One Hundred 
Fifty Dollars ($9150.00) with interest thereon from Decem¬ 
ber 12, 1933, together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by his attor¬ 
ney of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

O’Donoghue, Justice. 





2 


8 Filed Mar. 18,1943. Charles E. Stewart, Clerk 

In the District Court of the United States 
for the District of Columbia 

• ••••••••• 


MOTION FOR ORAL EXAMINATION OF DUPONT 
IRON WORKS, INC., A CORPORATION, GARNISHEE 

Comes now the Plaintiff, Marjorie Pilson Salvoni, by her 
attorney, J. Edward Bindeman, and moves the Court to 
require the garnishee herein, the Dupont Iron Works, Inc., 
a corporation, to appear herein on a date to be fixed by this 
Court to be examined orally concerning its answer as gar¬ 
nishee filed herein on the 4th of December, 1942. 

The reasons for the foregoing motion are as follows: 

1. The plaintiff wishes to examine the garnishee on its 
connection with Edwin H. Pilson, the defendant herein. 

2. The defendant wishes to examine the garnishee on 
monies due and owing the defendant, Edwin H. Pilson, 
and/or credits due the said Edwin H. Pilson. 

3. And for such other and further reasons as are appar¬ 
ent of record. 

Served a copy of the above motion on the defendant 
Edwin H. Pilson, 3/20/43, personally, 

John B. Colpoys, 

U. S. Marshal in and for the 
Dist. of Columbia 

By E. J. Wolensky, 

Deputy U. S. Marshal 


J. Edward Bindeman 
Attorney for Plaintiff 
1037 Woodward Building 
Washington, D. C. 
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9 Filed Mar. 30,1943. Charles E. Stewart, Clerk 
District Court op the United States for the 
District op Columbia 


REPLY OP EDWIN H. PILSON, DEPENDANT, TO 
MOTION POE ORAL EXAMINATION OP THE 
DUPONT IRON WORKS, INC. 

The defendant, Edwin H. Pilson, objects to the allowance 
of the Motion for oral examination of the Dupont Iron 
Works, Inc., garnishee, and assigns as his reasons the 
following: 

1. Approximately four months have passed since the 
filing of the Answer of the said garnishee and no action 
having been taken thereon, the plaintiff has not acted with 
such diligence as the law requires. 

2. The plaintiff is presently residing in the Kingdom of 
Italy and under the control of an alien enemy country with 
which country a state of War exists with the United States. 

3. The payment of any money by the garnishee is pro¬ 
hibited under the authority of the “Trading with Enemy 
Act”, the orders of the Alien Property Custodian made in 
pursuance thereof, and of Executive Order 9095. 

4. As appears by the affidavit hereto attached, the 
Motion was filed without authority of the plaintiff and does 
not represent her action, for as has appeared by the affidavit 
of the defendant, said plaintiff has been a resident of the 
Kingdom of Italy for (15) years last past, and since to-wit, 
December, 1941, when a state of War was declared to be 
existent with Italy and this country, the United States has 
not maintained postal communication with Italy or its 

residents. 

10 And for such other and further reasons as may be 
urged at the hearing of this Motion. 

Leonard A. Block, 

Attorney for Defendant, 
703 Woodward Building. 
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A copy of the foregoing Reply with attached Affidavit of 
the defendant, mailed to J. Edward Bindeman, attorney for 
plaintiff, at his offices in the Woodward Building, Washing¬ 
ton, D.. C., this 29th day of March, 1943. 

i 

Leonabd A. Block. 

11 Filed Mar. 30,1943. Charles E. Stewart, Clerk 


AFFIDAVIT OF EDWIN H. PILSON 

District of Columbia, ss: 

Edwin H. Pilson, being first duly sworn according to law, 
on oath deposes and says that he is the defendant in the 
above-entitled cause and is the former husband of the plain¬ 
tiff; that the judgment which is the subject matter of the 
writ of attachment issued herein, was predicated on a claim 
for arrears of alimony due by the defendant; that subse¬ 
quent to the rendition of the decree, the plaintiff married 
one Count Salvoni and thereupon became known as Countess 
Salvoni; that more than (15) years ago she took up her 
residence in Italy and except for brief visits to the United 
States, she has lived there; that her husband, Count Salvoni, 
is presently a Commander in the Air Force, stationed at 
Spezia, Italy. Defendant states on information and belief 
that the plaintiff is not a citizen of the United States but 
has taken out Italian citizenship; that whereas she has re¬ 
ceived various sums aggregating $100,000.00. from an estate 
in which the said plaintiff and the children of plaintiff and 
defendant are interested, such sum has been turned over to 
her husband, the said Count Salvoni, and dissipated away; 
that there is extreme doubt that the plaintiff is alive as she 
was operated upon for a malignant growth some (3) years 
ago; that in any event, defendant well known that she has 
not been able to communicate with persons in the 
12 United States since the declaration of War between 
the two countries and that she has not authorized any 
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attorney to file the present Motion, and defendant believes 
that the said Motion now filed is without any authorization 
by the said plaintiff. 

Edwin H. Pilson 

Subscribed and sworn to before me this 29th day of March, 
1943. 

Ruby J. Peterson, 
Notary Public, D. C. 

Leonard A. Block, 

Attorney for Defendant, 

703 Woodward Building. 

13 Filed Apr. 15,1943. Charles E. Stewart, Clerk 


SUPPLEMENTAL AFFIDAVIT OF EDWIN H. PILSON 

District of Columbia, ss: 

Edwin H. Pilson, being first duly sworn according to law, 
on oath deposes and says that at the request of his counsel, 
he has made further investigation of the State Department 
as to the citizen status of the plaintiff herein and ascertained 
that plaintiff is presently travelling in Italy with an Italian 
passport, and that whereas she has been recognized as an 
American citizen, it was her duty each (5) years to return 
to the United States and declare her intention of continuing 
her United States citizenship, and that this the plaintiff has 
not done. 

Edwin H. Pilson 

Subscribed and sworn to before me this 14th day of April, 
1943. 

Ruby J. Peterson, 
Notary Public, D. C. 

Leonard A. Block, 

Attorney for Defendant , 

703 Woodward Building. 








6 


15 Filed Apr. 19,1943. Charles E. Stewart, Clerk 


ORDER 

Upon consideration of the motion for oral examination of 
the garnishee filed by the plaintiff on March 18,1943, it is, 
by the Court, this 19th day of April, 1943 
Ordered, that said motion be and it is hereby granted. 

Edward C. Eicher, 

Chief Justice . 


Seen: 

Leonard A. Block, 

Attorney for Defendant. 


21 The Court. Ladies and gentlemen of the jury, in 
this case the plaintiff had a judgment against the de¬ 
fendant for some nine-odd thousand dollars and in an 
endeavor to collect the judgment they served a garnishment 
upon the Du Pont Iron Works, a Delaware corporation, and 
required them to state whether they owed this defendant, 
Edwin H. Pilson, any money or not. If they did, of course 
the procedure would be to require them to turn it over under 
proper conditions for payment of that judgment. The gar¬ 
nishee answered that they had no property and they were 
not indebted to the defendant and had no property, goods 
or chattels of the defendant in their possession or charge. 

So the sole issue in this case is whether the iron works 
was indebted to Mr. Pilson at the time this garnishment was 
served, which was December 4,1942. Now, the evidence in 
this case, as I listened to it, discloses that Mr. Pilson organ¬ 
ized this corporation under the laws of Delaware, that he 
had been in the iron works business as an individual and 
that he turned all the property over to the corporation, 
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business property, and took stock back to members of Ms 
family. Therefore the corporation became a separate 
22 entity, that is, a separate person. Then you heard all 
the evidence as to Ms financial transactions with the 
company and the credits back and forth, how the stock was 
issued, and these notes wMch were canceled. 

Now, I cannot find in this evidence any testimony at all 
that tMs company was indebted to Mr. Pilson in a single 
sense. They didn’t owe him anything. On the contrary, 
the evidence to my mind indicates that the balance of ac¬ 
counts was the other way, because according to the testi¬ 
mony, he overdrew Ms commission account and his wife 
overdrew the salary she was entitled to. That is, she ren¬ 
dered no service. So that if these accounts were ever bal¬ 
anced up, instead of the Du Pont Iron Works owing Mr. 
Pilson money, we would find, if we had to decide that ques¬ 
tion, that the indebtedness was the other way. 

Therefore it follows from that that the answer of the 
company that they owed Mr. Pilson nothing was the correct 
answer and there is no question for you to decide. In other 
words, the plaintiff has not sustained the burden of proof. 
They had to prove to your satisfaction that the iron com¬ 
pany or corporation owed Mr. Pilson money. There is no 
evidence to that effect. All the evidence put in is in respect 
to these accounts and things, and they show the very loose 
way in wMch tMs company was conducted, and that is more 
or less usual in these personal, private corporations where 
people incorporate their business and carry it on with a 
small board of directors, in tMs case three, and carry their 
business on in that manner. 

Therefore there is no evidence from wMch you could find 
that the company is indebted to Mr. Pilson in any amount, 
and therefore it becomes the duty of the Court to grant the 
motion and direct a verdict in favor of the defendant. 




8 


24 Filed Sept. 22, 1948. Harry M. Hall, Clerk 


MOTION TO REVIVE AND EXTEND THE LIFE OF 

JUDGMENT 

Comes now the plaintiff, Marjorie Pilson Salvoni, throngh 
her attorneys, Matthias Mahomer, Jr., and Lawrence Cake, 
and shows to the court that judgment was entered herein 
on the 12th day of October, 1934, in favor of the plaintiff and 
against the defendant, for the sum of $9,150.00, with interest 
from October 12, 1934; that on an appeal by the defendant 
to the United States Court of Appeals for the District of 
Columbia the said judgment was affirmed, on July 29,1935; 
that plaintiff has been out of the United States and a 
resident of Italy since August 1937 and is now a resident of 
Italy, as shown by her affidavit dated September 8, 1948, 
which is attached hereto and made part hereof; that from 
December 11, 1941, the date of the declaration of war be¬ 
tween the United States and Italy, to September 15, 1947, 
the effective date of the Treaty of Peace between the United 
States and Italy, plaintiff was a resident of an enemy coun¬ 
try and an “enemy” of the United States under the Trading 
with the Enemy Act (50 U. S. Code, Appendix, Sec. 2); that 
the said judgment was suspended from December 11, 1941, 
to September 15,1947, and the period of limitation thereon, 
under Secs. 101-102, Title 15, D. C. Code, will not expire 
until May 5, 1953. 

therefore, plaintiff moves that the court enter an order 
reviving and extending the said judgment for an additional 
period of twelve years from May 5, 1953. 

Matthias Mahobner, Jr., 

717 National Press Building 

Lawrence Cake, 

717 National Press Building, 

Attorneys for Plaintiff. 
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Personally served copy of the within on Edwin H. Pilson, 
9/22/48. 

W. Bruce Matthews, 
U. S. Marshal in and for 
the D. of C. 

By George M. Garvin, 
Deputy U. S. Marshal. 


26 Filed Sept. 22, 1948. Harry M. Hull, Clerk 

AFFIDAVIT 

September 8 1948 

18 Lnngamo A. Vespncci Firenze 

I, the undersigned, do hereby solemnly swear that: 

I returned to Italy in August 1937, and have remained 
here ever since. 

During the war I took care of and supported my two 
grandaughters. 

My husband was beaten almost to death and I was arrest¬ 
ed by the S.S. Gestapo Republicano-Germanico. My house 
was mined and completely destroyed by the Germans. I was 
hidden in an attic room for two months to avoid being taken 
as a hostage. 

For reasons of health and finances I have not yet been 
able to return to the United States. 

I have never lost my American passport and citizenship, 
my passport number is 301—issued at Florence Italy, U. S. 
Consulate. 

Marjorie Savin Salvoni. 

Republic of Italy Province of Florence City of Florence 
Consulate of the United States of America 55 . 

Subscribed and sworn to before me, John A. Bywater, 
Vice Consul in and for the Consular District of Florence, 
Italy, duly commissioned and qualified, this 8th day of Sep¬ 
tember 1948, A. D. 

John A. Bywater 

Vice Consul of the United States of America. 
#2F31. No Fee Prescribed Tariff 26 
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27 Filed Jan. 12, 1949. Harry M. Hull, Clerk 

• ••••••••• 

MEMORANDUM 

Morris, J. On September 22, 1948, the plaintiff filed a 
motion in this cause to revive and extend the life of the 
judgment entered herein on the 12th day of October 1934 in 
favor of the plaintiff and against the defendant for the sum 
of $9,150, with interest from October 12, 1934. Following 
the entry of the judgment an appeal by the defendant to the 
United States Court of Appeals for the District of Columbia 
resulted in a mandate affirming the judgment on July 29, 
1935. It is conceded that, if the statute of limitations has 
not been tolled, the judgment expired July 29, 1947, in 
which event the motion to revive is too late. 

The plaintiff insists, however, that, because she has been 
out of the United States and a resident of Italy since August 
1937, and is now a resident of Italy, the statute was tolled 
because of the declaration of war between the United States 
and Italy on December 11, 1941, until September 15, 1947, 
the effective date of the Treaty of Peace between the United 
States and Italy. She insists that, by the terms of the 
Trading with the Enemy Act, although she was a citizen of 
the United States, her residence within the territory of a 
nation with which the United States was at war, precluded 
her from prosecuting this action during the period of such 
state of war, and, therefore, tolled the statute of limitations 
and extended the time within which a motion to revive the 
judgment may be made. The difficulty with the plaintiff’s 
contention is that it is diametrically opposed to the position 
taken in her behalf when the defendant on March 30, 

28 1943, objected to the plaintiff’s motion for oral exam¬ 
ination of the Dupont Iron Works, Inc., garnishee, 

against whom it was sought to discover assets answerable 
to the judgment now sought to be extended. There the 
defendant insisted that the plaintiff was then residing in the 
Kingdom of Italy and under control of an alien enemy conn- 
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try -with which country a state of war existed between the 
United States. It was further contended by the defendant 
that the motion was filed without authority of the plaintiff, 
and did not represent her action, as postal communications 
between Italy and its residents with the United States was 
not maintained. Notwithstanding these contentions of the 
defendant, the plaintiff prevailed upon this Court, through 
the late Chief Justice Eicher, to grant the motion of the 
plaintiff, who thereupon filed a traverse of the answer of 
the garnishee, upon order of the Court furnished security 
for costs, and demanded a trial by jury, which was in due 
course had, Judge Letts presiding, and which resulted in a 
verdict for the defendant and the garnishee. It is to be 
noted that the Alien Property Custodian entered appear¬ 
ance for the purpose of protecting any interests with which 
he was charged with responsibility. 

There can be no doubt that both a factual and a legal 
question were raised in this cause as to the right of the 
plaintiff to proceed to enforce her judgment. Nor can there 
be any doubt that such questions were determined by the 
Court in these proceedings, and that such determination 
was favorable to the right of the plaintiff to proceed not¬ 
withstanding her residence in a country which was at war 
with the United States. The Trading with the Enemy Act 
does not by its terms preclude the action which the plaintiff 
then took, and the decision of the Court at her instance was 
that the common law did not preclude her in the circum¬ 
stances of this case. No appeal was taken, and under the 
law of the case as so fixed and determined, there was no 
obstacle to her seeking to extend the life of the judgment 
within the twelve-year period of limitations fixed by the 
statute. To say now that she was precluded from taking 
action in this case because of her residence in Italy 
29 during the period of a state of war is to say that her 
protracted actions above referred to, in seeking to 
enforce the judgment in her favor, was trifling with the 
Court. It taxes credulity beyond a permissive point to 
suppose that, had her enforcement proceedings resulted in 
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full or partial satisfaction of the judgment, she would now 
be insisting that the Court had no jurisdiction to entertain 
those proceedings. In any event, I feel that I am bound by 
the decision which settles the law of this case. It is not 
necessary here to determine that there are no circumstances 
under which the determination of the law of this case, as 
heretofore made, would not now be binding upon the plain¬ 
tiff. It suffices here to say that no showing has been made 
which would relieve the plaintiff from the effect of such de¬ 
termination made at her instance. 

The motion to revive and extend the life of the judgment 
will be denied. 

Jas. W. Morris, 
Judge. 

January 12, 1949. 

30 Filed Feb. 10, 1949. Harry M. Hull, Clerk 


OBDEB 

This matter having come on to be heard upon plaintiff’s 
motion, filed September 22, 1948, to revive and extend the 
life of a judgment against the defendant obtained by the 
plaintiff in the Supreme Court of the District of Columbia 
October 12, 1934, which judgment was affirmed on July 29, 
1935 by the United States Court of Appeals for the District 
of Columbia, and points and authorities having been filed 
by both parties, and oral argument having been heard by 
the Court, and supplemental memoranda of points and 
authorities having been submitted by both parties, and the 
Court having considered all arguments and all points and 
authorities, it is, by the Court, this 10th day of February 
1949. 

Ordered, Adjudged and Decreed, that, in accordance with 
the memorandum opinion filed by the Court on January 12, 
1949, the motion of the plaintiff to revive and extend the life 
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of the judgment hereinbefore described, be, and hereby is, 
denied. 

Jas. W. Morris, 

Judge. 

Seen, Jan. 13th, 1949. 

Matthias Mahorner, Jr. 

Atty for Plaintiff. 


38 Docket Entries from December 4, 1942 

to February 16, 1945 


Date Judgment. Proceedings Deposits Fees Total 

1942 Dec. 4—Attachment writs (2) Int (2) issued 

Dep. by Moran- 2.00 2.00 2.00 


1942 Dec. 6—Attachment ret’d. Attached credits in 
hands of Dupont Iron Works, Inc., 
Garnishee 12/4/42. 


1942 Dec. 16—Answer of Dupont Iron Works, Inc., 
Garnishee. Filed. 


1943 Mar. 18—Motion for oral exam, of def. Notice 
P&A by Bindeman Served. 3/20/43. 

1943 Mar. 30—Defendant’s reply to motion & Affi. by 
Block. To page 190. 
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83691 Salvoni vs. Pilson 

1943 Apr. 15—Supplemental affidavit of Deft, filed 

1943 Apr. 19—Order granting motion for oral exam¬ 
ination of garnishee. Eicher, C. J. (2) 

1943 Apr. 21—Appearance of Preth D. Welsh and 
George J. O’Hare for Marjorie P. Sal¬ 
voni, a person within a designated 
enemy country, by authority of Alien 
Property Custodian & Exhibit (Let¬ 
ter from Alien Property Custodian) 
filed. 

1943 Nov. 4—Traverse by Plaintiff of answer of 
Dupont Iron Works, garnishee. Proof 
of service. Filed. 

8—Motion for security of costs by Dupont 
Iron Works, garnishee, P&A Notice 
by Bauman & Burnett. 


1943 Nov. 
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1943 Nov. 17—P&A in opposition to motion for se¬ 
curity for costs. 

1943 Nov. 29—Order for security for costs, $200 

bond or $100 cash. Letts, J. 

1944 Feb. 18—Motion of plaintiff for production and 

inspection of documents P. A. Notice. 

Exhibit A. 

1944 Feb. 23—Security for costs deposit by Binde- 

man — cash - 100.00 (Pd.) 

1944 Feb. 24—Garnishee’s objection to motion for 
production, etc. 

1944 Feb. 24—Garnishee’s motion to dismiss traverse. 

P.&A. 

1944 Oct. 9—Motion of Defendant & Garnishee to 
dismiss Garnishment proceeding and 
to Quash the Warrant of Attach¬ 
ment, Notice & P. & A. Affi. Bauman 
& Burnett. Filed. 

1944 Oct. 16—Demand of plaintiff for jury trial. 

Filed. 

1944 Oct. 17—P. & A. of pltf in opposition to motion 
to quash writ of attachment & to dis¬ 
miss garnishment. Filed. 

1944 Nov. 3—Reply of Deft, to Supplemental Memo. 
ofPlf. Filed. 

1944 Nov. 29—Memorandum. Letts, J. 

1945, Jan. 11—Pre-Trial Proceedings. Letts, J. 

1945, Jan. 26—Motion to compel Inspection of Docu¬ 
ments. Pltf. P. & A., Notice filed. 

1945 Jan. 30—Jury sworn on traverse on Ans. of Du¬ 

pont Iron Works, garnishee. Directed 
verdict for Deft. & Dupont Iron 
Works, garnishee. Symes, J. 

1945 Jan. 30—Verdict & Judgment signed. Symes, J. 

1945 Feb. 9—Motion of Pltf. for new trial; P. & A.; 

Exhibit A. Filed. 
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to page 189 


1945 Feb. 12—Memo, of Deft, in opposition to motion 
for new trial. 

1945 Feb. 16—Order overruling motion for a new 
trial signed (Symes, J.) 


mm 
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BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final order (Appendix 12, 13) 
of the United States District Court for the District of Co¬ 
lumbia denying the motion of appellant (plaintiff below, 
and hereinafter called “plaintiff”), filed September 22, 
1948, to revive and extend the life of a judgment rendered 
in plaintiff’s favor against appellee (defendant below, and 
hereinafter called “defendant”) on October 12, 1934, and 
affirmed by this Court on July 29, 1935. 

The judgment having been entered on October 12, 1934, 
execution could have been issued thereon at any time up 
to and including October 12, 1946. The judgment expired 
on that date by virtue of the limitation contained in Secs. 




2 


101-102, Title 15 D. C. Code (1940 Ed.) unless the opera¬ 
tion of the statute was tolled or suspended. The plaintiff 
contends the operation of the statute was suspended. (Ap¬ 
pellant’s Brief, 7). The defendant denies that the opera¬ 
tion of the statute was suspended and contends that the 
judgment expired by limitation on October 12, 1946. 

Jurisdiction to review is conferred by Section 101, Title 
17, D. C. Code (1940 Ed.). 

STATEMENT OF THE CASE. 

On October 12, 1934, plaintiff obtained a judgment in the 
Supreme Court of the District of Columbia for $9,150.00 
against defendant with interest from December 12, 1933. 
(Appendix 1). The judgment was affirmed by the Court 
of Appeals on July 29, 1935. (Appendix 8). In August of 
1937, the plaintiff went to Italy to live. (Appendix 9). She 
had not returned to the United States up to September 8, 
1948, but she had not lost her American citizenship. (Ap¬ 
pendix 9). 

On December 4, 1942, in an attempt to collect her judg¬ 
ment, plaintiff procured an attachment and garnishment 
in the District Court of the United States for the District 
of Columbia against the Dupont Iron Works, Inc., a cor¬ 
poration of which defendant was president. (Appendix 13). 
The garnishee answered and thereafter the plaintiff moved 
for oral examination of the garnishee. (Appendix 13). 
The defendant objected, upon the grounds, among others, 
that plaintiff was then residing in an enemy country, and 
that payment of any money by the garnishee was pro¬ 
hibited under the Trading With The Enemy Act of Octo¬ 
ber 6, 1917 (50 U. S. C. A. App.), the orders of the Alien 
Property Custodian and Executive Order 9095. (Appendix 
3 ). These objections were argued before the District 
Court and overruled without opinion by the then Chief 
Justice of that court, and the motion of the plaintiff for 
oral examination of the garnishee to enforce her judgment 
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was allowed on April 19, 1943. (Appendix 6). The Alien 
Property Custodian entered an appearance in the case for 
the protection of the interests for which he was responsi¬ 
ble. (Appendix 13). The attachment and garnishment sub¬ 
sequently came on for trial on the traverse of the plain¬ 
tiff to the answer of the garnishee, and on January 30, 

1945, a verdict was directed against the plaintiff (Appen¬ 
dix 14) upon grounds other than those herein mentioned. 
(Appendix 6, 7). No appeal was taken. On October 12, 

1946, the plaintiff’s judgment expired by limitations. (Secs. 
101-102, Title 15, D. C. Code, 1940 Ed.). 

Notwithstanding these proceedings, on September 22, 
1948, the plaintiff filed a motion to revive and extend the 
life of the judgment upon the ground that the statute of 
limitations was suspended during the period December 

11, 1941 to September 15, 1947, during which a state of 
war existed between the United States and Italy. (Appen¬ 
dix 8). The basis of plaintiff’s contention, as disclosed by 
the motion and accompanying points and authorities, was 
that during this period above mentioned her right to main¬ 
tain any action in the United States, “including her right 
to legally enforce the judgment in question”, was sus¬ 
pended, because she resided in an enemy country with which 
the United States was at war. (Appellant’s Brief 4). 

The motion of September 22, 1948 to revive and extend 
the judgment of October 12, 1934, was denied on January 

12, 1949 by Judge Morris of the District Court, after oral 
argument. (Appendix 12). A memorandum opinion was 
filed, holding (Appendix 10): 

(1) That the September, 1948, position of the plaintiff 
was diametrically opposed to her position in April, 1943, 
the plaintiff in 1943 having prevailed upon the then Chief 
Justice to allow her the drastic measures looking to the 
collection of the judgment, over the contentions and objec¬ 
tions of the defendant that plaintiff was living in an enemy 
country which was then at war with the United States; 
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(2) That the Trading With The Enemy Act did not by 
its terms preclude the action which plaintiff took in 1942 
and 1943; 

(3) That in 1943 the Chief Justice decided, in effect, 
that the common law did not preclude her, and that there¬ 
fore there was no obstacle to her seeking to extend the 
life of the judgment during the twelve year period; and 

(4) That in any event the court in 1948 was bound by 
the decision in 1943, which settled the law of this case. 

This appeal followed. 

SUMMARY OF POINTS AND ARGUMENT. 

1 . The statute of limitations was not suspended as 
against the plaintiff herein during the recent war with 
Italy, for the reason that the plaintiff was under no dis¬ 
ability, either in law’ or in fact, preventing her use of the 
United States courts during this interval. 

2. The decision of Chief Justice Eicher of April 19, 
1943, decided the law of this case, and the District Court 
in 1948, if not bound to follow it, certainly had the right 
to do so. 

3. In any event, the ruling of Chief Justice Eicher in 
1943, permitting the plaintiff to proceed, was correct and 
is amply supported by the law’ and judicial precedent and 
should not now’ be reviewed or reversed. 

4 . The action of the plaintiff in now seeking to repudi¬ 
ate the position formerly taken by her, and at her insist¬ 
ence sustained by the District Court in 1943, is completely 
unjustified and verges on trifling with the court and should 
not be permitted. 
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ARGUMENT. 

1. The statute of limitations was not suspended as against 
the plaintiff herein during the recent war with Italy, 
for the reason that the plaintiff was under no disability 
either in law or in fact preventing her use of the United 
States courts during this interval. 

The suspension of the statute of limitations operates only 
under extraordinary circumstances. It is applied only as 
a consequence of a disability existing in law or in fact 
which affects the person whose rights would otherwise be 
extinguished. As applied to citizens of nations at war the 
suspension is a matter of common justice, for, if with one 
hand, the law closes the courts to an enemy, and with the 
other allows the statute to run against him while the courts 
are thus closed, the return of his right to use the courts 
after the war is an empty gesture and produces a result 
abhorrent to the most elementary sense of justice and fair 
play. In other words, the courts have universally treated 
an enemy alien as one who is under a disability and with 
the return of peace the disability is removed. As in the 
case of other disabilities, the statute of limitations is sus¬ 
pended while the condition exists. 34 Am. Jur. 201, § 244; 
Hanger v. Abbott, 6 Wall. 532 (1867); Semmes v. City Fire 
Insurance Co., 13 Wall. 158 (1871); Rothbarth v. Herzfeld 
Co., 167 N. Y. S. 199 (1917); Stumpf v. A. Schrieber Brew¬ 
ing Co., 242 Fed. 80 (1917). 

It follows from these premises, that if no disability 
exists, in law or in fact, there is no reason to suspend the 
statute of limitations. The defendant contends that in the 
case at bar no disability existed, either as a legal matter 
or as a factual matter. The plaintiff herein persuaded the 
District Court in 1943 that she was not under a legal dis¬ 
ability arising out of the war and that on the contrary she 
was free to proceed to use the processes of our courts to 
enforce her claim against the defendant. We will later dis¬ 
cuss the proposition that this determination was binding 
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upon the District Court in 1948, and likewise we will show 
that the ruling, whether binding or not, was correct and 
amply supported by the law and judicial precedents. Thus, 
we submit that it is conclusively shown that the plaintiff 
suffered no legal disability. 

It is equally apparent that she suffered no practical or 
factual disability. From December 4, 1942, until February 
9, 1945, she availed herself of the processes of the District 
Court in an attempt to enforce her claim against the de¬ 
fendant. Some twenty-six docket entries during this pe¬ 
riod (Appendix 13, 14) are ample evidence of the fact that 
her attempt was forcibly and vigorously prosecuted. It 
is very difficult for defendant to understand the contention 
of the plaintiff that during this very interval she was under 
a disability sufficiently aggravated to permit the suspen¬ 
sion of the statute of limitations. 

Plaintiff’s position is no different from that of a person 
claiming the disability of insanity for purposes of remov¬ 
ing the statute of limitations as a bar to a claim, in the 
face of legal determinations procured by the plaintiff prior 
to the running of the statute and factual circumstances 
establishing the fact that no insanity existed. Plaintiff 
sought and obtained the benefits afforded her by the Dis¬ 
trict Court in 1942, but now that those benefits have turned 
to burdens she seeks to repudiate her former stand. De¬ 
fendant contends that this court should not permit such 
action to be countenanced by the District Court or by this 
court, and that the ruling of this court should be that the 
statute of limitations was not suspended as contended by 
the plaintiff. 
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2. The decision of Chief Jnstice Eicher of April 19, 1943 
decided the law of this case, and the District Court in 
1948, if not bound to follow it, certainly had the right 
to do so. 

The rules of res judicata and the law of the case are 
too well known to require restating or extended citation of 
authority. A recent pronouncement of this Court defines 
the proposition as follows: 

“Stated generally, that doctrine [res judicata] is 
that a right, question or fact which is a ground of re¬ 
covery and which was distinctly put in issue and di¬ 
rectly determined by a court of competent jurisdiction, 
cannot be disputed in a subsequent suit between the 
same parties or their privies; and though the second 
suit be on a different cause of action, the right, ques¬ 
tion or fact determined in the first action must be 
taken as conclusively determined between the same 
parties and their privies, so long as the judgment in 
the first suit remains unmodified.” Otis <& Company 
v. Securities and Exchange Commission, et al., U. S. 
Court of Appeals for the District of Columbia Circuit, 
decided June 1, 1949. 

The Supreme Court of the United States has stated the 
rule another way in the case of Reed vs. Allen, 286 U. S. 191 
(1932), at page 201: 

“These decisions constitute applications of the gen¬ 
eral and well settled rule that a judgment, not set 
aside on appeal or otherwise, is equally effective as an 
estoppel upon the points decided, whether the decision 
be right or wrong.” 

See also Scholl v. Tibbs, 36 A. (2d) 352 (D. C. Mun. App. 
1944); Woods v. Cavmaday, 81 App. D. C. 281 (1946); 
Thomas v. Peyser, 73 App. D. C. 155 (1941); Moran v. 
Moran, 82 App. D. C. 107 (1947); Mergardt v. Colonial 
Am. Bank of Roanoke, 78 App. D. C. 348 (1944). 

Applying these principles to the case at bar, we find that 
in 1943 the same parties who are now before this Court 
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presented to the District Court a question of law and fact 
upon which the right of the then plaintiff to proceed de¬ 
pended. Arguments were presented and the point was de¬ 
termined by the Court in favor of the plaintiff, who then 
proceeded, with vigor, for a period of nearly two years, 
to use the processes of the court in an attempt to enforce 
her claim. She failed, but did not appeal. Somewhat more 
than three and one-half years later the same plaintiff re¬ 
turned to the same court against the same defendant, and 
in an attempt to revive her claim, presented to the court 
the identical points presented by the defendant in 1943, 
saying, in effect, that the position she had taken in 1943 
was wrong, and despite the fact that she had in 1943 pre¬ 
vailed upon the court to sustain her position, that the court 
was wrong in having done so, and consequently she is not 
now bound by the earlier ruling. It seems to defendant 
that if ever there was a case in which the rules of res 
judicata and law of the case should apply, this is that case. 
Every requirement of the rules is met herein, i.e., identity 
of parties and subject matter and identity of legal points 
involved. Litigation between the same parties over the 
same points must end at some time. 

The cases cited in plaintiff’s brief for the proposition 
that an interlocutory ruling of an earlier judge is not bind¬ 
ing on a later judge in the same proceeding are not per¬ 
suasive under the circumstances of the present case. 

In the first place, those very cases show that the propo¬ 
sition contended for by plaintiff and sought to be sustained 
by the citations is the exception and not the rule. The rule 
is stated in Shreve v. Cheesman, 69 Fed. 785, (1895) at 
page 791: 

“Nor has it been thought less vital to a wise ad¬ 
ministration of justice in the federal courts that the 
various judges who sit in the same court should not 
attempt to overrule the decisions of each other, espe¬ 
cially upon questions involving rules of property or 
of practice, except for the most cogent reasons.” 
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This rule has been restated and followed in many cases. 
German v. Universal, 77 F. (2d) 70, 73 (1935); In re Amer¬ 
ican, 11 F. Supp. 519 (1935); McDonald v. U. S., 89 F. (2d) 
128, 134 (1937); De Maurey v. Swope, 110 F. (2d) 564 
(1940); Carnegie v. City, 110 F. (2d) 569, 573 (1940); Don¬ 
nelly v. National, 123 F. (2d) 215, 220 (1942). 

The cases cited by plaintiff all recognize and adopt this 
rule, while actually applying the exception to the particular 
situation under consideration. Thus, it is stated repeatedly 
that the ruling of one judge will not be overturned by a 
judge of co-ordinate jurisdiction in the same case unless 
there is a certainty that a previous ruling was erroneous 1 
or “except for the most cogent reasons” 2 or “unless upon 
the most extreme provocation.” 3 

In PlatUier Implement Company vs. International Har¬ 
vester Company, 133 Fed. 376 (C. C. A., 1905) the court 
states the proposition in the following terms at page 378: 

“The rule in Shreve v. Checsman is a rule of comity 
and of necessity. For obvious reasons it applies with 
especial force to decisions which constitute rules of 
property and of practice, and by its terms it permits 
the ‘most cogent reasons’, such as a certainty that 
a previous ruling was erroneous, that no conflict would 
arise and no injustice would result from disregarding 
it, to present exceptions to it. But the rule itself, and 
a careful observance of it, are essential to the preven¬ 
tion of unseemly conflicts, to the speedy conclusion of 
litigation, and to the respectable administration of the 
law, especially in the national courts, where many 
judges are qualified to sit at the trials, and are fre¬ 
quently called upon to act in the same cases. It is 
unavoidable that the opinions of several judges upon 
the many doubtful questions which are constantly aris¬ 
ing should sometimes differ, and a rule of practice 
which would permit one judge to sustain a demurrer 
to a complaint, another of co-ordinate jurisdiction to 
overrule it and to try the case upon the theory that 

1 German v. Universal, 77 F. (2d) 70, 73 (1945). 

2 Shreve v. Cheesman, 69 Fed. 785, 791 (1895). 

3 Potts v. Village of Haverstraw, 93 F. (2d) 506 (1937). 
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the pleading was sufficient, and the former to then 
arrest the judgment, upon the ground that his decision 
upon the demurrer was right, would be intolerable. 
It has long been almost universally observed. The 
reasons for it and the authorities in its support are 
' stated at some length in the opinion in Shreve v. Chees- 
man, and the judge who tried this case did not render 
himself obnoxious to any just criticism because he 
followed and applied it. 

“The rule, however, prevails only among judges of 
co-ordinate jurisdiction. It has no application in an 
appellate court, whose duty it is to review the deci¬ 
sions of the questions of law which were rendered by 
the inferior courts, and to decide them according to 
the law and the facts. Mast, Foos & Co. v. Stover 
Mfg. Co., 177 U. S. 485, 490, 20 Sup. Ct. 708, 44 L. Ed. 
856. Nor does this rule deprive the party aggrieved of 
his right to review a wrong ruling because it is a 
repetition by a judge of co-ordinate jurisdiction of a 
previous erroneous decision of another judge in the 
same case. The effect of the rule in such a case is to 
leave the litigants in exactly the same situation in 
which they would have been if the judge who rendered 
the first decision had also made the rulings which fol¬ 
lowed it. In the case at bar its effect is to leave the 
plaintiff in error the same right to review and reverse 
the rulings of the judge who tried the case that it 
would have had if the action had been tried, and if 
those rulings had been made by the judge who sus¬ 
tained the demurrer to the answer. The ruling which 
excluded the evidence of the liens claimed by the Platt- 
ner Company was erroneous and prejudicial. It was 
subject to objection, exception, and review, and it 
necessitates another trial of the case.” 

It will be noted that the plaintiff in her brief has quoted 
only the last paragraph of this statement. 

Judge Morris, in his memorandum opinion in the case 
at bar, recognized the rule above stated and the exception 
when he said (Appendix 12): 

“It is not necessary here to determine that there 
are no circumstances under which the determination 
of the law of this case, as heretofore made, would not 
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now be binding upon the plaintiff. It suffices here to 
say that no showing has been made which would re¬ 
lieve the plaintiff from the effect of such determina¬ 
tion made at her instance. ” 

Defendant will show in a later section of this brief that 
Chief Justice Eicher’s ruling was a considered one and 
supported by ample precedent, and consequently even under 
the authorities cited by plaintiff herein, it must be followed. 
There is no “extreme provocation’’ which would make a 
later judge wish to overrule the earlier decision; no “cogent 
reasons” exist for doing so; there is no “certainty that the 
previous ruling was erroneous”; conflict would arise from 
disregarding the rule of the Cheesman case, and injustice 
would result from disregarding it, in that by taking dia¬ 
metrically inconsistent positions before the court, without 
offering any justification or excuse, the plaintiff could 
succeed in adding nearly five years to the life of the judg¬ 
ment in question, over and above the period allowed by 
statute. All of the reasons now urged by the plaintiff in 
support of reviving her judgment were urged before Chief 
Justice Eicher in 1943 by defendant and were considered 
by the court and rejected. In view of the authorities, dis¬ 
cussed hereinafter, it is very difficult at this time to say 
that he was clearly in error in making his earlier ruling, 
and yet under the plaintiff’s own citations of authority 
this is precisely what this plaintiff must show in order to 
prevail on this appeal. 

Further, in all of the plaintiff’s cases the parties main¬ 
tained consistent positions. In each case the litigant seek¬ 
ing to avoid the rule as stated above urged upon the appel¬ 
late court the same position which had been urged before 
the second judge in the court below, and which, in turn had 
been urged before the prior judge in the court below. In 
the case at bar, the plaintiff has reversed her position, and 
now maintains the opposite of her earlier contentions. 
Neither defendant nor plaintiff sought review of the earlier 
proceedings, either of Chief Justice Eicher’s order (which 
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was adverse to the defendant) or of the final judgment 
(which was adverse to the plaintiff). Both parties relied 
on the proceedings as conducted, and their rights became 
fixed and determined thereby. The statute of limitations 
has now run and the plaintiff is in no position to obtain 
a redetermination of the rights she caused to be determined 
by her earlier action. Even should it be considered that, 
despite the rules of law applicable herein, the District 
Court was not concluded by the earlier ruling, certainly 
the plaintiff was concluded thereby and cannot be heard 
to urge the contrary now, because she procured the ruling, 
relied on it, and acted on it, and so did the defendant, As 
stated by Judge Morris (Appendix 11): 

1 “It taxes credulity beyond a permissive point to sup¬ 
pose that, had her enforcement proceedings resulted 
in full or partial satisfaction of the judgment, she 
would now be insisting that the Court had no jurisdic¬ 
tion to entertain those proceedings.” 

Moreover, if it is assumed (without admitting) that in 
1948 Judge Morris was not hound to follow the ruling of 
Chief Justice Eicher, it must at least be conceded that 
Judge Morris had a right to follow that rule, and it was 
within his discretion to do so or not. Since he did follow 
it, plaintiff must show to this Court an abuse of discretion 
or arbitrary action before it will substitute its opinion for 
that of Judge Morris. Neither has been, nor can be, shown 
herein. 

Summarizing at this point, defendant submits that Chief 
Justice Eicher’s ruling in 1943 established the law of this 
case and Judge Morris was bound to follow it, even under 
the rule of Shreve v. Cheesman , since it was not clearly 
wrong and was procured by the plaintiff herein; but if 
not conclusively bound. Judge Morris had a right to follow 
the ruling and his decision in so doing will not be reversed 
on appeal without a showing of abuse of discretion. 
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3. In any event, the ruling- of Chief Justice Eicher in 1943, 
permitting the plaintiff to proceed, was correct and is 
amply supported by the law and judicial precedent and 
should not now be reviewed or reversed. 

It is not now the law that, in all circumstances an alien 
enemy, or an American citizen residing in an enemy coun¬ 
try, may not use the courts of the United States in time 
of war, although it is true that the original rule placed a 
flat prohibition on such action, not, however, by reason of 
the Trading With The Enemy Act, but because of the so- 
called Law of Nations. The rule existed at least 50 years 
before the Trading With the Enemy Act was passed. Be¬ 
ginning, however, as early as 1920 with the case of Birge- 
Forbes Company v. Heye, 251 U. S. 317 (1920), the abso¬ 
lute bar established by the old cases has been gradually 
relaxed into a rule of reason. Originally, the new rule 
recognized a distinction between enemies physically pres¬ 
ent within the territorial jurisdiction of the courts and 
those resident in the enemy country, the former class being 
permitted to proceed and the latter not. The distinction 
is being disregarded in the more recent cases and the 
better modern view is to test the action primarily by 
whether or not it will give aid and comfort to the enemy. 
Thus in Ex Parte Kawato, 317 U. S. 69, 87 L. Ed. 58 (1942), 
the Court said at 317 U. S. 74, 

“Even if petitioner were a non-resident enemy 
alien, it might be more appropriate to release the 
amount of his claim to the Alien Property Custodian 
rather than to the claimants; and this is precisely 
what was done in Birge-Forbes Co. v. Heye , 215 U. S. 
317, 323, 64 L. Ed. 286, 289, 40 S. Ct. 160, in which 
this Court said that the sole objection to giving judg¬ 
ment for an alien enemy ‘goes only so far as it would „ 
give aid and comfort to the other side.* The ancient 
rule against suits by resident alien enemies has sur¬ 
vived only so far as necessary to prevent use of the 
courts to accomplish a purpose which might hamper 
our own war efforts or give aid to the enemy. This 
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may be taken as the sound principle of the common 
law today.” 

Also in the case of Pipe et al. vs. The LaSalle, 49 F. Supp. 
662, (D. C. S. D. N. Y. 1943) the court, in upholding pro¬ 
ceedings by a non-resident enemy alien in time of war, 
said at page 663: 

‘‘ As I held in Manila Motors v. The Ivaran, D. C. 
46 F. Supp. 394, 396, 1942 . . .: ‘The clear purpose of 
the statute under which the respondent seeks refuge is 
to prevent American money or property from falling 
into enemy hands’. Similarly, Justice Collins of the 
New York Supreme Court has recently considered that 
problem and has expressed his view that the purpose 
of the Trading With the Enemy Act is to prevent 
‘the lending of aid and comfort to the enemy by frus¬ 
trating the enemy’s attempt to garner sinews of war’, 
and that this aim is satisfied by permitting the action 
to proceed to judgment on the condition that the pro¬ 
ceeds thereof be delivered to the Alien Property Cus¬ 
todian for further disposition. Drewry v. Onassis, 
179 Misc. 578, 39 N. Y. S. 2d 688, 694. 

That such an opinion is in accord with the thought 
of our highest court is demonstrated by the portion 
of Ex parte Kawato . . . quoted by Justice Collins, 
where Mr. Justice Black said, in dicta that ‘even if 
petitioner were a non-resident enemy alien, it might 
be more appropriate to release the amount of his claim 
to Alien Property Custodian rather than to the (de¬ 
fendants) . . Ex parte Colorvna, 314 XJ. S. 510, 62 
S. Ct. 373, 86 L. ed. 379, decided prior to Ex parte 
Kawato, supra, is to be read in the light of the latter 
opinion.” (Emphasis supplied) 


See also Summar vs. Besser Mfg. Co., 17 N. W. (2d) 209 
(Mich. 1945); Compagrde Francois vs. The Otho, 57 F. 
Supp 829 (D. C. N. Y. 1944); Verano vs. De Angelis Coal 
Co., 44 F. Supp. 726 (D. C. D. C. 1942); State ex rel. Biering 
vs. District Court for Meagher County, 140 P. (2d) 583 
(Mont. 1943); Stumpf vs. Schreiber Brewing Co., 242 Fed. 
80 (1917). 


15 


In the case at bar, while the plaintiff resided in Italy 
at the time of Chief Justice Eicher’s ruling, no aid and 
comfort would have been given to the enemy had she been 
successful in collecting her judgment, for the reason that 
the Alien Property Custodian was a party to the action 
and any recovery would have been impounded by that 
agency until after the war. There was no legal or prac¬ 
tical reason, nor any reason of public policy, existing in 
1943 sufficiently compelling to prevent the plaintiff from 
proceeding at that time, and Chief Justice Eicher so held. 

It will be noted that all but two of plaintiff’s cases cited 
in support of the prohibition against suits by alien enemies 
are pre-World War I cases, and stand for the old rule 
flatly prohibiting such suits. Defendant concedes that 
prior to the Birge case this was the rule, but defendant 
insists that it is no longer an absolute bar, and as shown 
by the cases cited herein, has been materially revised to 
the point where the modern cases test the action princi¬ 
pally by whether or not it will give aid and comfort to 
the enemy. The origins of the reason for this test can 
be found in the quotation from Hanger v. Abbott , 6 Wall. 
532 (given at page 8 of appellant’s brief) wherein the 
Supreme Court said at page 536: 

“We suspend the right of the enemy, says Mr. Chitty, 
to the debts which our traders owe to him, but w r e do 
not annul the right. We preclude him during war 
from suing to recover his due, for we are not to send 
treasure abroad for the direct supply of our enemies 
in their attempt to destroy us, but with the return of 
peace we return the right and the remedy. * * •” 

Of the two relatively recent cases cited by plaintiff 
(Borovitz and Chemacid), the Borovitz case (Appellant’s 
Brief 10) was decided in 1923 while the rule above stated 
was still in the process of change. Defendant submits also 
that the case is so far distinguishable on the facts as to 
make it useless as a precedent in the case at bar. No at¬ 
tempt was made during wartime to invoke the aid of the 
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court, and consequently no attempt to repudiate a prior 
position was involved. The Chemacid (Appellant’s Brief 
11) case permitted suit, on the basis that the alien 
enemy was physically within the jurisdiction of the court. 
This type of decision has already been discussed. Thus 
defendant submits that the cases cited by plaintiff should 
not be controlling herein because, as applied to the facts 
of the present case, they represent an outmoded doctrine. 

In addition, plaintiff’s cases have no application here 
because in the case at bar the plaintiff sought and obtained 
the assistance of the District Court in an effort to enforce 
her claim during the very period during which she now 
insists she was forbidden to use the court. 

Summarizing, it is submitted that Chief Justice Eicher 
was correct in 1943, when, over the objection of the de¬ 
fendant, he permitted the plaintiff to proceed. Conse¬ 
quently, even should the present court not agree that the 
law of the case was established in 1943, nevertheless they 
should hesitate at this time, six years later, to overrule 
Chief Justice Eicher’s ruling in the face of the fact that 
his decision was amply supported by judicial precedent at 
the time, and was neither arbitrary nor capricious. 

4. The action of the plaintiff in now seeking to repudiate 
the position formerly taken by her and at her insistence 
sustained by the District Court in 1943, is completely 
unjustified and verges on trifling with the court and 
should not be permitted. 

The whole difficulty with plaintiff’s position in this case, 
is that she seeks to avoid the inevitable consequences of her 
own deliberate actions. First, she convinced the District 
Court to establish her right to proceed (which of course 
included her right to extend her judgment), and then she 
failed to exercise that right until too late. As expressed 
by Judge Morris (Appendix 11): 

“No appeal was taken, and under the law of the 
case as so fixed and determined, there was no obstacle 
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to her seeking to extend the life of the judgment within 
the twelve-year period of limitations fixed by the 
statute.’ * 

Now, by the most remarkable reversal of position, the 
plaintiff seeks to escape the results of her own delay. It 
seems to defendant a most audacious thing for plaintiff to 
ask the District Court, and now this Court, to hold in 
effect that she successfully hoodwinked the District Court 
into permitting her to take action which she now says she 
should not have been allowed to take. It is very much 
like a person who, caught in a fraud and confronted with 
his own statement, replies, “You shouldn’t have believed 
me”. In the words of Judge Morris (Appendix 11): 

“To say now that she was precluded from taking 
action in this case because of her residence in Italy 
during the period of a state of war is to say that her 
protracted actions above referred to, in seeking to 
enforce the judgment in her favor, was trifling with 
the court.” 

SUMMARY. 

Summarizing, the defendant submits: 

First, that the statute of limitations was not suspended 
as against the plaintiff by reason of the war between the 
United States and Italy, for the reason that plaintiff was 
under no disability in law or in fact which prevented her 
from using the courts of the United States, but on the 
contrary she actively prosecuted her claim in those courts 
at that time, and she should not now be heard to say that 
the District Court was wrong in permitting her to do so; 

Second, that the District Court in 1948, either under 
the rule of Reed v. Allen or of Shreve v. Cheesman, was 
bound to follow the decision of Chief Justice Eicher in 
1943, but if not conclusively bound it was within the dis¬ 
cretion of the court to follow that decision and no abuse 
of discretion or abitrary action is disclosed by this record 
and consequently the decision appealed from should be 
affirmed; 
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Third, that if this Court feels it must go behind Judge 
Morris’ ruling and examine the decision of Chief Justice 
Eicher in 1943, that decision was a correct one, both in 
law and in fact, and should be sustained at this time; and 
Fourth, that in view of the circumstances of this case, 
the plaintiff’s complete reversal of position is unjustified, 
and is so flagrant an attempt to shift for the mere advan¬ 
tages to be gained by the adoption of diametrically opposed 
arguments, without any explanation or excuse, as to verge 
on trifling with the judicial processes. 

Respectfully submitted, 

Edward Stafford, 

Philip M. Fairbanks, 

1001 15th St., N. W., 
Washington 5, D. C., 

Attorneys for Appellee. 

Fairbanks, Stafford & Fairbanks, 

Of Counsel. 









